YroioBHbIE NMpaBoOHAPYIICHUSI IMPOTUB HHTEPECOB CJ'Iy)KﬁBI B KOMMEPYECCKUX H
HHBIX OpraHu3anuax

Heapr Jgexkuum: PackpbITh WOpHAHYECKOE COAEpPKAHME COCTABOB IPeCcTyIJIEHMI,
Bxoasimmx B 9 riaBy Ocodennoii yactu YK PK.

Ili1an gekuum:

1. IlonsiTHe U BUJBI YTOJOBHBIX IPABOHAPYIIEHNH IPOTHB UHTEPECOB CJIYKObI B
KOMMeEPYeCKNX U HHbIX OPraHu3aiusax.

2.KoHKpeTHBIe COCTaBbI NMPeCcTYIJIeHU

1.PogoBbIM 00BEKTOM YIrOJIOBHBIX NPaBOHAPYUIEHUH, NPeAyCMOTPEHHBIX HACTOSLIEH
IJIaBOil, SIBJSAIOTCHA MHTEPeChl KOMMEPYECKOW M HWHOW OpraHu3amuu, He SIBJIsIIONIeHCS
roCcy/lapCcTBEHHbIM OPraHOM, OPraHOM MeCTHOI'0 CAMOYIPABJIEHHMS B COOTBETCTBHE €
3aperucTPMpPOBAHHOM YCTAaBHOH JesiTebHOCTbIO. HemocpeacTBeHHbBIM  00bEKTOM
paccMaTpuBaeMoil TPyNIbl AessHUIl SIBJIsieTC NPAaBUJIbHOE (B COOTBETCTBHE C 3aKOHOM)
OCylIeCTBJIEHHME CBOMX IOJHOMOYMH  YNPABJISKIIMM  OPraHM3alMH, YACTHBIM
HOTAPUYCOM MJIM YacTHBIM ayJIMTOPOM, PYKOBOAHWTEJIeM MJIH CIYKAIIHUM YacTHOM
OXpaHHOH cayx0bl. Bece mpectymiieHusi riaBbl 9 MMeEKT JAONOJHHUTEJbHBIH 00bEKT -
NpaBa M 3aKOHHbIE HHTEPechl IPAaK/AaH, OPraHu3alnuii, 001ecTBa UK rocyAapcTBa.
O0beKkTHBHAS CTOPOHA YIOJIOBHBIX NPABOHAPYIIEHHMI, NMPeAYCMOTPEHHbIX HACTOSIIE
IJ1aBOM, XapaKkTepu3yercsi JesiHueM (JelicTBHeM MM Oe3JeliCTBHEM), COBEpPIIEHHBbIM B
ymep0 4y:KMM YaCcTHBIM WM OOIIECTBEHHBIM HHTEpecaM ¢ HCIOJIb30BAHHEM CBOHMX
MOJTHOMOYMII (32 MCKJIIOUEeHHeM NpecTyIIeHHIl, IPe1yCMOTPEeHHbIX YacThio 1 1 2 cTtaTbu
253 YK). Iloa cymecTBeHHbIM BpeaOM KaK 00si3aTeJIbHbIM NPH3HAKOM 00beKTHBHOM
CTOPOHBI NMPeCTYIIEHUIi, MPexycMOTPeHHbIX cTaThbsaMu 250 u 251 YK, ciaenyer nonumarhb
KAK HMYLIECTBEHHbIH Bped, TAK W HAapylIeHHe KOHCTUTYHHMOHHBIX NPaB H CB00OO
YyeJi0BeKa U rpakIaHuHa. /laHHbIN NPU3HAK ABJISAETCH OLEHOYHBIM, U TOJIbKO €y HMeeT
NMPaBo NPU3HATH HACTYNMBIINH Bpe/l CylIeCTBEHHBIM.

C cyObeKTHBHOH CTOPOHBI 3TH MNPECTYIUIEHHS MOIYT OBITH COBeplleHbl TOJIbBKO €
YMbILLICHHON (pOpMOiT BHHBI (IPSIMOM MJIM KOCBeHHBIH yMbices). Cy0beKTOM JaHHBIX
npecTynjieHmii siBjsiercs Jilo6oe BMeHsieMoe JIuLo, focturmee 16 Jjer. B cocraBax Bcex
NpecTyIieHn i, npeaycMoTpeHHbIX cratbaMu 250 - 254 YK PK, 3a uckiroyeHuem vacrei
1,2 u 3 crarbu 253 VK, ykazaHbl NIPU3HAKH CIIEIIHATBHOIO Cy0beKTa.

Takum o0pa3om, moa NpecTynJieHUIMA NMPOTHB UHTEPECOB CJIYKObI B KOMMEPYECKHX M
HHBIX OpPraHu3auMsAX MOHUMAKOTCH OOIIeCTBEHHO ONAacHble JesiHUS JIML, He
OCYHIECTBJISKOIIUX PYHKIHMHU CIYKAIMX OPraHOB 3aKOHOJATEIbHOM, HCIIOJHUTEIBLHON U
cyne0HOM BJacTeil, 3J10ynoTpPeO/ISIIOIMX CBOMMHM MOJHOMOYHSAMM JIHOO CBOUM
HeA00POCOBECTHBIM OTHOIICHHEM K O0S3aHHOCTSAM, YINEMJISIIOIIMX 3aKOHHbIE NMPaBa M
HHTEpeCchl TIPaxaaH, OPraHu3aunMii, o0IecTBa WJIM TrocylapcrBa. 3JioynorpedJieHue
noaHoMounsaMH (cr. 250 YK). /lannasi HOpMa HMeeT CBOMM IpeJIHa3HAYEeHHEM OXPaHy
YrOJIOBHO-TIPABOBBIMH CPeJACTBAMM OTHOLIEHUH MeKIy KOMMepP4YeCKHMH M HWHBIMHU
OPraHM3auMsIMU W BHYTPH JaHHbIX opraHm3aunuid. C 00beKTHMBHOH CTOPOHBI JAHHOE
npecTynjieHue XapakTepusyercs AessHMeM B BH/ie HCIOJIb30BAHMA JHMILOM CBOMX IOJI-
HOMOYHI1 BONIPEKH 3aKOHHBIM MHTEpPecaM OPraHU3alMu, YTO NPUBOAUT K HACTYILJICHHIO
CYIIeCTBEHHOTI'0 Bpe/ia MPaBaM M 3aKOHHBIM HHTepecaM rpa:kIaH WM OpraHu3anuii 6o
OXpaHsieMbIM 3aKOHOM HHTepecaMm o0mecTBa wiam rocyaapcrsa. Ilox mcnosb3oBanuem
MOJTHOMOYMI TMOHMMAeTCsl COBeplIeHUe JIMLIOM /elCTBUI, CBA3AHHBIX C BbINOJHEHHEM
ynpasieH4eckuX (pyHKUMII B mpeaejiax nmpeaocTaBjeHHbIX eMy npas. I[loa 3akoHHBIMEU
HHTEepecaMH OPraHM3aluM cjieyeT NOHUMATh He IPOTHBOPEYALIYI0 3aKOHOAATeIbCTBY B



o0jacTH myO0IMYHOrO0 MpaBa M He HAHOCAIIYI Bpeda JAPYIrHM OPraHH3ALUSM
ONpeJe/IeHHYI0  JAeATeJIbHOCTh  IOPHAWYECKOr0o  JHMIA B COOTBETCTBHM €
3aperuCTPUMPOBAHHOM YCTABHOH /esITeJbHOCTBI0 W HMHBIMH HOPMATHBHO-NPAaBOBBIMHU
akTamMu. JleiITeIbHOCTh BONPEKH 3aKOHHBIM HHTEpecaM OpPraHHM3alMU O3Ha4aer
NpUYMHEHHE eli MAaTepUaJBLHOI0 MM MOPAJIBLHOIO Bpeaa (HanmpuMep, ynylleHHas: 3IKOHO-
MHUYeCcKasi BbIT0Aa, MOAPBHIB JeJ0BOH penyranud u T1.m.). [lpectymiieHue cumTaercs
OKOHYEHHBIM ¢ MOMEHTA NPUYMHEHHUS CYLeCTBEHHOI0 Bpeaa, T. €. COCTAB NMPeCcTYIJICHUS
MaTepUAJIbHbIIA, 4YTO TpeOyeT YCTAHOBJIEHHUSI NPHUYMHHOH CBSI3M MEXKAY JesTHHeM
BHHOBHOI'0 1 HACTYIIHBIIMM CYLeCTBEHHBIM BpPeI0M.

Cy0beKTHBHAsE  CTOPOHA  pPacCMATPUBAeMOro  IPeCTYIUIEHHSl  XapaKTepu3yercsi
YMBILLJICHHO! BUHOH M CHIeNMAJIBbHOM Le/IbI0: a) M3BJIeYeHHe BbIT0J M MPeuMylecTB s
ce0sl WM JAPYrMX JIMI WJIM OpPraHu3aumii; 0) HaHeceHHe Bpeda JAPYIMM JIMLAM WJIH
OpraHu3anusM.

BuHOBHBII 0CO3HaeT, 4YTO COBeplIaeMOe HM JiessHHe HAHOCUT Yyuiepd HHTepecaM
OpraHu3anyu, NPeABUAUT NOJTy4eHHe KAKNX-JIM00 BbIT0/l M IPEHMYILIECTB U KeJiaeT Ju0o
CO3HATEJIBHO J0INYCKaeT HACTYIUICHHE Bpeaa JAPYyruM HHTepecamM. MoOTHBBI, KOTOPbIMH
PYKOBOJACTBYETCS BUHOBHBIH, HOCAT, KaK NMPaBHJI0, KOPBICTHBIN XapakTep W 3HAYeHUS
JAJIS1 KBATH(PUKANNH HEe HMEIOT.

IlonsiTHe cy0bekTa paccMATPHMBAaEeMOro MpecTYIIEHHS] 3aKOHOAAaTeNb [1aeT B CaMOM
3akoHe. CoriacHo mnpumevyanusi K crarbe 250, cy0ObeKTOM (BBINOJHAIIIUM
ynpapjeH4eckue GyHKIUM) NMPU3HAETCs JMI0, NOCTOSIHHO, BPpeMEHHO JIn00 1o creunu-
AJIbHOMY IOJHOMOYHMIO BBINOJHAKIIEEe OPraHU3AUMOHHO-PACIIOPAANTEbHbIE WU
aIMHHMCTPATUBHO-XO3SiCTBEHHbIe O00fI3AaHHOCTM B KOMMEPYeCKOH OpraHu3aunmu,
HE3aBUCHUMO OT (popMBbI COOCTBEHHOCTH, 4 TaK:Ke B HEKOMMEPYeCKOH OpraHu3ainum, He
SIBJISIIOLIEHCSl TOCYAAPCTBEHHbIM OPraHOM, OPraHoOM MecTHOro camoymnpasJjenus. Ilon
OPraHM3aANMOHHO-PACIOPAANTENIbHBIMH  00SI3AHHOCTSIMH  NOHMMAaeTCsl  yNpaBJIeHUe
KOJJIEKTHBOM OPraHM3alMH, Y4aCTKOM padoThl, MpueM Ha padoTy WM YBOJbHEHHE €
Hee, T.e. (PDYHKIUHM 110 OPraHM3alMH M YIPABJEHHUI0 JeATeJbHOCTH opraHusanuu. K
aIMHHMCTPATUBHO-XO03SCTBEHHBIM 00SI3AHHOCTSAM OTHOCHTCS YIIPaBJeHHe HMYIIeCTBOM
OPraHM3alMHU KaK JIBUKMMbIM, TAK U HeJABHKUMbIM.

2.3510ynorpedeHue MOJTHOMOYMAMH YACTHBIMU HOTAPUYCAMHU, OLEHIIUKAMHU, YACTHHIMH
Cya1e0OHbIMH HCHOJHUTEISIMH, MEIUATOPAMHM H ayAMTOPAMH, padOoTAIIIUMH B COCTaBe
ayauTopckoil opranmszaumu (cr. 251). /lanHas HopMa HMMeeT CBOell LeJbI0 OXpPaHY
YCTAHOBJICHHBIX 3aKOHOM OOIIECTBEHHBbIX OTHOWIEHHl B cdepe HOPMAJIbHOMI
AeITeJIbHOCTH YACTHBIX HOTAPUYCOB U ayJAUTOPOB M yKa3aHHbIX Jul. CoriacHo 3aKkoHy
Pecnyosinku Kaszaxcran ot 14 nrouas 1997 roga «O HoTapuarte», HOTApHYCOM MOXKeT ObITH
TOJbKO rpaxkaaHuH PecnyOiauxku Ka3zaxcran, umewmmii Bbicllee HOpHANYECKOe
o0pa3zoBaHue M CTa:k padOThI MO IPHIAMYECKON CIEUAIBLHOCTH HEe MeHee JABYX JeT M
BbINOJIHUBIIMI TPe0OBaHHS B COOTBETCTBMU C JAAaHHBIM 3akoHOM (ct. 15). 3akon
YCTAHABJIMBACT PaBHbIC NMPAaBa M 00A3AHHOCTH KAK YaCTHBIX, TAK U TOCYAApPCTBEHHBIX
HoTapuycos. [IpaBa HoTapuyca 3akpemnieHbl B ctatbe 17 3aKkoHa, Mo KOTOpPOi HOTapuyc
BIIPaBe: COBEPUIATH HOTAPHAJIbHbIE 1eliCTBHA B HHTepecaX GU3NYeCKUX U IOPHIHYECKHUX
JIML; COCTABJSATH NMPOEKTHI CAEeJI0K, 3afiBJeHMIl M JPYTHX AOKYMEHTOB; H3IOTOBJSATH
KONUH JOKYMEHTOB M BBINHCKH M3 HHX; /JaBaThb KOHCYJbTAUMH 10 BONPOCAM
COBEPLICHUS] HOTAPHAJIBbHBIX ACHCTBHI; MCTPe0OBATh OT (PU3MYECKHX M HOPHIAMYECKHUX
JIMI IOKYMEHTBI M CBe/IecHUsI, He00X0AuMBbIe VISl COBePIICHUS HOTAPHAJILHBIX J1eiCTBHIA;
0Ka3bIBATh MHbIE IJIATHbIE YCJIYITH TEXHHYECKOr0 XapaKrepa.

K HoTapuajibHBIM [eHCTBHSIM OTHOCSITCHA: YJOCTOBEPEHHE CHEJI0K; YAOCTOBEpPEeHHe
yUpeauTeJbHbIX JOKYMEHTOB XO035IiCTBEHHBIX TOBAPHINECTB; NMPUHATHE Mep K OXpaHe
HACJIEICTBEHHOI0 MMYINECTBAa; BbIIa4Ya CBHAETEIbCTBA O MpaBe Ha HAaCJIeICTBO;
CBHU/IETEJbCTBO BEPHOCTH KONHUH JOKYMEHTOB M BBINHMCOK M3 HHX; CBH/IeTeJIbCTBO
NO/VIMHHOCTH NOANKMCH HA JOKYMEHTAaX; YAOCTOBepeHHsI (aKTa HAXOXKICHHS



rPa’*KIAHUHA B KUBbIX WU B OINpe/leJIECHHOM MeCTe; PUeM B JIeMO3UT JeHEeKHBIX CYMM U
HEeHHbIX OyMar; coBeplleHHMe HCIHOJHHUTEIbHbIX HAANNCel, MPOTEeCTOB BeKceslel u
MOPCKHX HpPOTeCTOB; olecrevyeHue J0oKa3aTeJbCcTBa M Np. B ciydae HecooTBeTCTBHS
aeiictBusl 3akoHoaatebecTBY PK HoTapuyc 00s13aH 0TKa3aThb B €ro HOTAPHAJIBLHOM
COBEpUICHHH.

3akon Pecnyoumku Ka3zaxcran «O0 ayauropckoii aesiteabHOCcTH» oT 20 Hosiops 1998
roga ompejgenasier B KadecTBe ayauTopa (u3HYecKoe JIHMIO, aTTeCTOBAHHOE
KBanupukaumoHHOH KoMHccHeld M MOJIyYHBIIee CBUAETEIbLCTBO O NMPUCBOCHUN KBAJIU-
puxanun «ayauTop». AyauMTOpP BIpaBe OCYIIECTBJATH AyJHUTOPCKYI0 [1eATEJIbHOCTH B
KayecTBe HWHAUBHAYAJIBHOIO MpeIlpUHUMAaTeasi Ju00 B KavecTBe pPadOTHHKA
ayauropckoii opranusauunu. Ilog ayguropckoi 1eiTeJIbHOCTHIO (C€T. 2 3aKOHA) MOHUMA-
eTCH NPeANPUHUMATEIBCKAS 1eITeJbHOCTh AyJAUTOPOB U AYyAUTOPCKUX OPraHU3alMil 1o
NPOBEJCHUI0 AayIUTA - HE3aBUCHMMOI MNpoBepkM (PUHAHCOBOI OTYETHOCTH M HHBIX
AOKYMEHTOB HKPHAUYECKHX M (PU3MYeCKHX JHI ¢ LeJbI0 OLEHKH JOCTOBEPHOCTH H
COOTBETCTBHSI  COBEpPIICHHbIX  (MHAHCOBBIX H XO03iCTBEHHBIX  omepaumii
pecny0JIMKaHCKOMY 3aKOHOAATEJbCTBY. AyAUTOP BIPaBe CaAMOCTOSITEJIbHO OIpelessTh
MeTO/Ibl MPOBeIeHUs] AYAUTA: MOJY4YaTh U NMPOBEPATH HEOOXOAMMYIO /JIsl BbINOJIHEHUS
YCJIOBHIA 10roBOpa OyXIraJTepCKy U HHYI0 (DMHAHCOBO-XO03SHCTBEHHYIO0 IOKYMEHTALNIO;
NPUBJIEKATh HA JOrOBOPHON OCHOBEe K YYACTHIO B NPOBEJCHHH AyIMTA CHENHAJINCTOB
pa3au4HOro npoduis, 3a HUCKIYEHHEM OJU3KHX POJACTBEHHUKOB, JIUI ayAHPYyeMOro
cyObekTa MO0 MMEKIIMX B HEM JIMYHbIEe MMYIIECTBEHHbIE MHTEpPeChl; 0TKA3aThCH OT
NpoOBeJeHUs1 ayauTa Ju00 BbIIAa4YU AyJIUTOPCKOr0 3aK/JIIYEHHUS B CJIy4ae HapylleHHs
ayiupyeMbIM Cy0beKTOM YCJI0BHIi J0r0BOPa HA NPOBe/IeHUe ayAnuTa.

Ayautop o0si3aH: o0ecne4yMBaTh COXPAHHOCTH JOKYMEHTOB, IOJYYEHHBIX OT
ayiupyemMoro cyo0beKkTa, a TaKiKe COCTaBJIEHHBIX B IIpouecce ayauTa; co00IIaTh
ayaiupyeMoMy Cy0ObeKTy O BBIIBJCHHOM HECOOTBETCTBHM (PMHAHCOBOW OTYETHOCTH H
HHBIX JOKYMEHTOB 3aKOHOJATEJbCTBY; €O0/I01aTh KOHPUAECHINATBHOCTH Pe3y/bTAaTOB
ayJauTa, a TAaK/Ke CBEACHHMH, NMOJy4YeHHBIX NPH NPOBEICHUHM AYIUTAa U COCTABJISIOIIUX
npeaMeT KOMMepP4YecKOil Wil HHO, OXPaHsieMOil 3aKOHOM, TAMHBI.

C 00beKTHBHOM CTOPOHBI NMPeECTYIUICHHE, MPEAYCMOTPEHHOE YacThI0 1, XapakTepu3yercs
HCNOJIb30BAHMEM YACTHBIM HOTAPMYCOM WJIM AYAMTOPOM CBOHUX INOJHOMOYHMH BONpPEKHU
3aJa4aM CBOedl /1eATeJIbHOCTH, NPUYMHMBIIMM CYLIECTBEHHBbIH Bpel TMpaBaM H
3aKOHHBIM HHTepecaM TIpakIaH WJIM OpPraHM3anuil Jud00 OXpaHseMbIM 3aKOHOM
HHTepecaM 001IecTBa MJIM rocyaapcrBa. /lesiTeJlbHOCTH BONPEKH CBOMM IOJHOMOYHUSIM
03HAYaeT 3JI0ynoTped/ieHre MPABAMU MJIM HEeBbINOJHeHHE 00513aHHOCTElH, BO3JI0OKEHHbIX
HA 4YaCTHOr0 HOTapuyca WJM ayJuTOpPa COOTBETCTBYWIIMM 3akoHoM. Hampumep,
HOTApPUYC YAOCTOBepsieT CAeJIKY, HeleliCTBUTEJbHOCTh KOTOPO 04YeBHAHA, WJIN ayAUTOP
pasriamaer KOH(UAeHIHAJIbHbIE CBeIeHUsl, IMOJyYeHHble B xoae ayaurta. Ilo
KOHCTPYKIMHU COCTAB JAHHOTO MPeCcTyNJeHusl siBJsieTcsi MaTtepuaiabubiM. Hactynienue
CYLIeCTBEHHOT0 Bpela B pe3yJibTaTe [esiHUST BHHOBHOIO SIBJsIeTCS 00s3aTebHBIM
NPU3HAKOM O0BEKTHBHOH  CTOPOHBI  paccMarpuBaeMoro mnpecrymieHusi. @a-
KYJbTATHBHbIC NMPU3HAKUH HE OKA3BIBAKT BJIUSIHUA HA KBAJIN(PUKALMIO COAESIHHOIO, a
HMeEIOT 3HAYeHMe /ISl HA3HAYeHUs] HaKa3aHusl.

Cy0bekTHBHASl CTOPOHA NMPECTYIIEHUS XaPAKTEePHU3yeTCcs YMbINLIeHHOW GOopMOil BUHBI.
CyO0beKkT 0cOo3HaeT, 4TO, 3JI0yNnOoTpedJiAsi CBOMMH IOJHOMOYHMSIMHM, HAHOCHUT YIIepO
4y;KMM HHTepecaM, U sKejiaeT JM0O CO3HATEJHLHO [O0IYCKaeT ero HaHeceHue. MOTHBOM
COBepIIEHUs NMPeCTYIJIEeHUs SABJsIeTCs, KAK MPABUJI0, KOPBICTh.

KBaanduuupoBanHblii BUJ JAHHOTO NPECTYIJICHUS] MPeAyCMATPUBAET OTBETCTBEHHOCTh
3a TO Ke JesiHMe, cOBepllieHHoe: B oTHOIIeHNH 3aBeJOMO HeCOBepIIEHHOJeTHero Jndo
HeaeecnocoOHOro. Oco3HaHue BUHOBHBIM, 3JI0YNOTPEOISIOIMM CBOMMHU MOJHOMOYHMSMHU,
HeCcOBePIIECHHOJIETHEI0 BO3PAcTa MJIU HeleecnocOOHOCTH JIMLA, B OTHOLIEHHMH KOTOPOTo
OH COBepuHIaeT Kakue-ITH0O0 JAelCTBHSA, SBJAETCH OCHOBaAaHHEM /sl KBaJupukauuu



COJNesIHHOTO MO0 vYacTh 2  yka3aHHoii  HopMmbl. HeomHokparno. JlaHHBII
KBATMPUUUPYOIIMA TPU3HAK O3HA4YaeT HaJU4YHe paHee B JAeMCTBHAX YACTHOIO
HOTapuyca WJIM ayIuTOpPpa AaHAJOTHYHOIO TNPECTYILUIeHHsl, HEe3aBUCMMO OT TOIr0
NPHUBJIEKAJIOCH JHIO K YTOJOBHO! 0TBETCTBEHHOCTH MJIM HET.

Kommepuecknii moakyn (cr. 253 VK). /lannas Hopma OblIa BIepBbie BBele€Ha B
Yr0JI0BHOE 32aKOHOAATEJbCTBO C LeJbI0 00eCleYeHUs! YTOJI0BHO-TIPABOBbIMHU CPeACTBAMU
OXpaHbl YNPABJIEHYECKOH 1esiTeJIbHOCTH KOMMeEPUYEeCKUX U MHBIX OPraHu3aluii, a TaKkxke
X ABTOPHUTETA M /1eJI0BOM penyTanum.

O0bekTHBHAS CTOPOHA COCTaBa MPeECTYIUIEHHS, TMPeIyCMOTPEHHOro 4acrtbio 1
HACTOsIIeH CTaThbH, BKJIKYAET B ce0sl: a) mepeaady JeHer, HEHHbIX OyMar WJM HHOIO
HMYlecTBa; 0) oKa3aHWe YCJAYI UMYILIECTBEHHOI0 XapaKTepa; B) HE3aKOHHOCTh YKa-
3aHHBIX JEHCTBHUII; I') HCIOJb30BAHUE CJIYKEOHOI0 MOJI0KEHHS] BHHOBHBIM B MHTepecax
Juna, ocymecrsisomero noakyn. Ilox nmepenayeii moHumMaercss Bpy4YeHHe BHHOBHBIM
JAeHer, HeHHbIX OyMar WM HHOI0 MMYIIECTBA JIMIY, BHINOJIHAWIIEMY yIpaBJeHYEeCKUEe
¢pynxknun. Ilog oxa3anumeMm ycayr HMYIIECTBEHHOr0 XapakTepa cjelyeT NOHUMATh
ACHCTBUS 10 TMPEeIOCTABJICHMI) HMYIIECTBEHHBIX JIbIOT Ha 0e3BO3Me3IHON OCHOBe
(PeMOHT aBTOMAILIMHBI, NMPEIOCTABJICHNE CTPOUTEILHBIX MAaTepHaIoOB, YIIaTa J0JIra u
T.IL.). He3aKOHHOCTH 3THUX JAeHCTBUI 03HAYAET, YTO OHU He MPeyCMOTPEHbI XapaKTepoM
corjiallieHusi, JI0TOBOPa WJIM CAeJKH JM00 NPAMO 3anpelieHbl 3aKOHOAATEJbCTBOM,
MOJIOKEHUSIMHM, BBITEKAWIIUMHM W3 3aJa4 M HeJeill ycraBHOW AeareabHocTu. Ilog
HCNOJb30BAHMEM  CJY:K€OHOT0 TOJIOKEHUSI TOHUMAETCHA  OCyllecTBJeHHe Jinho
NpeBbIIICHHEe CBOMX IOJHOMOYHMII BOINPEKH HHTepecaM CJIY:KObl W B Yroay JIuiy,
ocymecTBiasomemy noakyn. [Ipecrymienue 0yaer cuuTaThCcsi OKOHYEHHBIM ¢ MOMEHTA
COBEPIICHUS YKA3AHHBIX JeHCTBUI, HE3aBUCUMO OT JOCTHKCHUSI LeJIM, IpecielyeMoil
BHHOBHBIM.

YacTp BTOpasi yKa3aHHOM HOPMBI NPEAYCMATPUBACT OTBETCTBEHHOCTD 32 Te JKe JAesiHUs,
CcOBepIlIeHHbIe HEOJHOKPATHO JHOO IPyNmnoi Jui Mo npeaBapuTeIbHOMY CrOBOPY WM
OPraHM30BaHHON rPyNoii.

Cy0beKkTHBHAsl CTOPOHA MPECTYIJIEHUS XapaKTepu3yeTrcss HAJTUYHEM NMPAMOro yMbIcjaa y
BHHOBHOIO. JIM1I0 0CO3HAET MPOTHBONPABHOCTH COBEPIUIAEMBIX JACHCTBUM, NPEABUAUT U
JKeJIaeT HACTYIJIEHUS] TMOCJeICTBUI B BHJEe YAOBJIETBOPEHHUs] CBOUX MOTPeOHOCTEl WU
APYIrMX JMII W HApPYLIeHUs] MHTEPEeCOB KOMMEPYECKOH MJIM HMHOM OpraHu3amnuu.
Cy0bekTOM mNpecTymjieHn, NMpexycMOTpeHHbIX 4YacTtsmMu 1, 2 m 3 jgaHHOW cTaThH,
sABJsieTcs pu3nyecKkoe BMEHsieMoe JHIO, AocTurmee 16-i1erHero Bo3pacra. Crarbsa 253
HMeeT MpuMeYaHue, rje 3aK0OH0AaTe b MPeIyCMOTpes BO3MOKHOCTH 0CBOOOKIeHNSI JIMLA
OT YroJIOBHOW OTBETCTBEHHOCTH, €CJIM B OTHOLIEHUHM €ro MMeJ0 MeCTO BHIMOraTe/ibCTBO
WIA OHO JA00pPOBOJILHO 3asiBWJIO O TMOAKYINE OpraHy, MMelolleMy MpaBo BO30yIUTh
yrosaosHoe jeno. Ilox BbIMOrarejbCTBOM B JaHHOM CJy4dae NMOHUMAETCS NMOCTAHOBKA
rpa’kAaHuHA JIMIOM, BBINOJHSAIIIUM YylnpaBjieHYeckue (YHKUMH, B TaKHe YCJIOBHS,
KOTOpPbIe BBIHYKIAKT €ro OCYWEeCTBUTh MOAKYN C LeJbI YJI0BJETBOPEHUSI CBOUX
3aKOHHBIX HHTEPECOB.

O0beKTHBHAsI CTOPOHA NPECTYIICHHUSI, MPeIYCMOTPEHHAs YacThi0 3, BKJIOYAeT B ceds:
a) MmoJiy4eHue JeHer, HMeHHbIX OyMmar, Jpyroro uMyiecrsa; 0) mojb30BaHHe YCJOyramMu
HMYLIECTBEHHOI0 XapaKTepa; B) HE3AaKOHHOCTh YKA3aHHBIX JIeHCTBHII; I') HCI0JIb30BAHHNE
CBOEro CJIY:KeOHOI0 MOJIOKEeHUsI B MHTepecax JIMIa, OCYIeCTBJSIIOIIEro MoAKYII.

IMox mosryyenneM aeHer, HEHHBbIX OyMar v IPyroro HUMyuiecTBa MOHUMAETCsl MPUHATHE UX
BHMHOBHBIM HE3aBHCHMMO OT MOMEHTA MNpUHeMa WM cnocoda (HemocpeacTBEHHO, yepe3
TPeThUX JINL, Yepe3 mouTty u T.1.). [loab30BaHne ycjyraMu mMyleCTBEHHOT0 XapaKkTepa
03HA4YaeT MCIOJIb30BaHHE BHUHOBHBLIM MPEIOCTABJIEHHBIX €My MMYUIIECTBEHHBIX JbIOT
WIN NPEeuMYIIeCTB He3aBUCUMO OT TOI'0, MCIOJIb30BAJ OH MX MOJHOCTHI0 WJIM YACTHYHO.
Ilon HEe3aKOHHOCTHIO MNOHUMAETCH COBEplIeHHe YKAa3aHHBIX JIeliCTBHII BONpeKHu
HHTepecaM CJOYy:KObl M B HapylleHHe YCTAHOBJEHHOI0 NOPSIAKA OCYIIeCTBJIEHUS



ynpasiendeckux ¢pynkumii. [IpecrtymiieHue cUuTaeTcsi OKOHYEHHBIM ¢ MOMEHTA HavaJia
COBEpPIICHUS [IeliCTBUi, COCTABJAIIIUX O0BEKTHUBHYI0 CTOPOHY PpPaccMaTpPUBaeMOro
NpecTylieHnsl, He3aBUCMMO OT JOCTHKEHUSI pe3yJbTara, YroAHOro JIMIY,
OCYLLeCTBJISAIONIEMY MOAKYII.

Cy0bekTHBHAs CTOPOHA [IeSIHUSI XApPaKTepU3yeTcsl TOJbKO MPSAMBIM  YMBICJIOM.
Cy0bexkToM npecTynieHus ABJIsSeTCs JINIO, BHINOIHSAIOLIEe yIpaBieHYecKue QyHKIIUM B
KOMMePYeCKoil Wi HHOW OpraHu3aluu.

Yacrs 5 yka3zaHHOW HOPMBI COJEPKUT Takve KBAJIM(PUUUMPYIONIHE NMPU3HAKHU, KAK: )
COBepIIEHHOE TPYNNOH JHUI[ MO MpeIBAPUTEIbHOMY CrOBOPY WJIH OPraHW30BAHHOM
rpynnoi (CoOMCnoJHUTEJbLCTBO ABYX M 0oJsiee JHll, BBINOJHSIONIMX YNpaBJieHYeCKHe
(pyHkumn); 0) HEONHOKPATHO; B) CONPSAKEHHOE C BIMOTaTeJILCTBOM.

HenoOpocoBecTHOe oTHOIEHHEe K 00si3aHHOCTSAM (cT. 254 YK). PaccmarpuBaemasi Hopma
Npu3BaHa o0ecnevYuTh OXPaHy OTHOUIeHHH B cdepe IeATEJbHOCTH KOMMEpPYeCKOH WM/
HHOIl OpraHM3aluM, NpeaynpexIeHne THKKHUX IOCJAeACTBUI WJIM CMEPTH 4eJl0BeKa.
O0bekTHBHAST CTOPOHA TMPECTYIUIEHHSl XapPaKTepHU3yeTcsl HEBBLINOJHEHHEM WJIH
HEHA/LJIeKAIUM BBbINOJHEHHEM JIMIOM CBOMX o0si3aHHOcTell. HeBbInosHeHHe WM
HeHa/lJle:Kalllee BbINOJHEHNE JMIOM CBOMX O0SI3aHHOCTEll 03HayaeT He coBepuieHue (B
MOJIHOM 00beMe MJIM YACTHYHO) JAeHCTBHIl, NPeINUCAHHBIX JHIY ero (P)YyHKIIHOHAJIbHBIMU
00513aHHOCTAMU U 00513aTeJIbHBIX JI1 UCIOJTHEHHUS] B COOTBETCTBHH C BO3JIO3KEHHLIMHU HA
Hero mnosHoMouusivu. CoCTaB JaHHOIO NPECTYIJICHUSI MO KOHCTPYKUHMHU SIBJISCTCH
MaTtepuagbHbIM. IlpecTyniienne Oyaer CUHTATHCS OKOHYEHHBIM TOI/Ia, KOIJAAa JesHHe
MOBJIEKJIO TSKKHeE TMOCJeICTBUSL WM cMepTh 4esioBeka. [loa TSKKUMHU mocje1cTBUSIMHA
cjeayeT MOHUMATh (PU3MUYECKUIl Bpell, HAHECEHHbI 4YeJI0BeKY, BILUIOTh 10 NMPUYUHEHUS
THAKKOT0 BpeJa ero 3/10pOBbI0, a TaK:Ke UMYIIECTBEHHbI Bpe] - Kak NPSAIMOii, TaK U B
BU/J€  YIOYHIEHHOH  JKOHOMHUYeckOi  BbIroabl. C  cyObeKTHBHOWH  CTOPOHBI
paccMaTpuBaeMblil COCTAB XapaKTepu3yercsi ABOWHON ()OPpMOIl BHHBI - YMBICJIOM WJIH
HEOCTOPOKHOCTHIO MO0 OTHOIIEHUIO K JeSIHUI0 M HEOCTOPOKHOCTHI) MO OTHOUIEHHIO K
HACTYNMBIIUM MOCJIEeICTBUIM.



Criminal offenses against the interests of service in commercial and other organizations

The purpose of the lecture: To disclose the legal content of the offenses included in Chapter
9 of the Special Part of the Criminal Code of the Republic of Kazakhstan.

Lecture plan:

1. The concept and types of criminal offenses against the interests of service in commercial
and other organizations.

2. Specific Composition of Crimes

1. The commercial object and other organization that is not a state body or an organ of
local self-government in accordance with registered statutory activities are the offense
subject of this chapter. The immediate object of the group of acts under consideration is
the proper (in accordance with the law) exercise of their powers to the manager of the
organization, private notary or private auditor, head or employee of the private security
service. All the crimes of Chapter 9 have an additional object - the rights and legitimate
interests of citizens, organizations, society or the state.

The objective side of criminal offenses provided for in this chapter is characterized by an
act (act or omission) committed at the expense of another’s private or public interests using
its authority (with the exception of the crimes provided for in part 1 and 2 of Article 253 of
the Criminal Code). Under substantial harm as an obligatory sign of the objective side of
crimes provided for in articles 250 and 251 of the Criminal Code, it should be understood
as property damage, as well as violation of constitutional rights and freedoms of man and
citizen. This feature is estimated, and only the court has the right to recognize the harm
that has already occurred as significant.

From the subjective side, these crimes can be committed only with an intentional form of
guilt (direct or indirect intent). The subject of these crimes is any person who has been
taken into custody, who has reached the age of 16. In the composition of all crimes
provided for in Articles 250 to 254 of the Criminal Code of the Republic of Kazakhstan,
except for Parts 1, 2 and 3 of Article 253 of the Criminal Code, the signs of a special subject
are indicated.

Thus, crimes against the interests of service in commercial and other organizations are
understood as socially dangerous acts of persons who do not perform the functions of
employees of legislative, executive and judicial authorities that abuse their full powers or
their unfair attitude towards obligations that infringe upon legitimate rights and the
interests of citizens, organizations, society or the state. Abuse of authority (Article 250 of
the Criminal Code). This norm is intended for the protection of criminal-legal means of
relations between commercial and other organizations and within these organizations. On
the objective side, this crime is characterized by an act in the form of the use by a person of
its powers in spite of the legitimate interests of the organization, which leads to significant
harm to the rights and lawful interests of citizens or organizations or the interests of society
or the state protected by law. Under the use of powers means the person's actions related to
the performance of managerial functions within the limits of the rights granted to him.
Under the legitimate interests of the organization should ponyat not contradicting the law
in the field of pubic law and not causing harm to other organizations a certain activity of a
legal entity in accordance with the registered statutory activities and other regulatory legal
acts. Activity contrary to the legitimate interests of the organization means causing it
material or moral harm (for example, lost economic benefit, undermining business
reputation, etc.). The crime is considered to be over from the moment of causing significant
harm, i.e., the substance of the crime is material, which requires the establishment of a
causal link between the act of the perpetrator and the significant harm that has occurred.



The subjective side of the crime in question is characterized by intentional guilt and special
purpose: a) the extraction of benefits and advantages for oneself or other persons or
organizations; b) causing harm to other persons or organizations.

The perpetrator realizes that the act he is doing nativosit damage to the interests of the
organization, foresees the receipt of any benefits and benefits and wishes or deliberately
allows the onset of harm to other interests. The motives that guide the guilty are, as a rule,
self-serving and do not have any meaning for qualification.

The concept of the subject of the crime under consideration is provided by the legislator in
the law itself. According to the note to article 250, the entity (performing administrative
functions) is a person who performs organizational, administrative or economic duties in a
commercial organization, regardless of the form of ownership, permanently, temporarily
or by special authority, regardless of the form of ownership, as well as in a non-profit
organization, which is not a state body, a body of local self-government. Under
organizational and administrative duties is understood the management of the collective
organization, the work site, employment or dismissal from it, i.e. functions to organize and
manage the activities of the organization. Administrative and economic duties include the
management of the property of the organization, both movable and immovable.

2. Abuse of powers of private notaries, appraisers, private bailiffs, mediators and auditors
working in the audit organization (Article 251). This norm is intended to protect the public
relations established by law in the field of normal activities of private notaries and auditors
and the persons mentioned. According to the Law of the Republic of Kazakhstan of July
14, 1997 "'On Notary"', a notary can only be a citizen of the Republic of Kazakhstan, having
a higher legal education and work experience in legal specialty for at least two years and
fulfilling the requirements in accordance with this law . 15). The law establishes the equal
rights and duties of both private and public notaries. Notary rights are fixed in Article 17
of the Law, by which the notary has the right: to perform notarial actions in the interests of
physical and legal persons; draw up drafts of transactions, applications and other
documents; to make copies of documents and extracts from them; to give advice on issues
of notarial actions; to demand from individuals and legal entities documents and
information necessary for the performance of notarial actions; to render other paid
services of technical character.

Notarial actions include: certification of transactions; certification of constituent
documents of economic partnerships; taking measures to protect hereditary property;
issue of a certificate of the right to inheritance; evidence of fidelity of copies of documents
and extracts from them; certificate of authenticity of the signature on the documents;
certifying the fact of the citizen's being in the living or in a particular place; acceptance in
the deposit of money and securities; execution of executive inscriptions, protest bills and
sea protests; provision of evidence, etc. In case of non-compliance with the legislation of the
RK, the notary must refuse to notarize it. The Law of the Republic of Kazakhstan "On
Auditing Activity" of November 20, 1998 defines as an auditor an individual qualified by
the Qualification Commission and received a certificate of conferring qualification
"auditor. The auditor has the right to carry out auditor's activity as an individual
entrepreneur or as an employee of an audit organization. Under the audit activity (Article
2 of the Law) is understood the entrepreneurial activity of auditors and auditing
organizations for conducting an audit - an independent audit of financial statements and
other documents of legal entities and individuals with the purpose of assessing the
reliability and compliance of the financial and business transactions with republican
legislation . The auditor has the right to independently determine the methods of
conducting the audit: to receive and verify the accounting and other financial and
economic documentation necessary for the fulfillment of the terms of the contract; attract
on a contract basis to participate in the audit of specialists of various profiles, with the
exception of close relatives, persons of the entity being audited or having personal property



interests in it; to refuse to conduct an audit or to issue an audit opinion in the event of a
violation by an audited entity of the terms of an audit agreement.

The auditor is obliged: to provide safety of the documents received from the audited
subject, and also made in the course of audit; to inform the audited entity of the revealed
inconsistency of financial statements and other documents with legislation; to keep
confidential the results of the audit, as well as information obtained during the audit and
constituting the subject of a commercial or other secret protected by law.

On the objective side, the crime envisaged by part 1 is characterized by the use by the
private notariat or auditor of its powers, contrary to the tasks of its activity, which caused
significant harm to the rights and legitimate interests of citizens or organizations or the
interests of society or the state protected by law. Activities contrary to their authority
means abuse of rights or failure to fulfill the obligations imposed on a private notary or
auditor by the relevant law. For example, a notary certifies a transaction whose non-
validity is evident, or the auditor disclose confidential information obtained during the
audit. By design, the composition of this crime is material. The occurrence of significant
harm in the result of the act of the perpetrator is an obligatory sign of the objective side of
the crime in question. The facultative attributes do not influence the qualification of the
deed, but are important for the appointment of punishment.

The subjective side of the crime is characterized by an intentional form of guilt. The
subject realizes that, while abusing his powers, he is harming other people's interests, and
he either wishes or consciously admits his application. The motive for committing a crime
is, as a rule, self-interest.

The qualified type of this crime provides for responsibility for the same act committed: In
relation to a person known to be a minor or incompetent. Awareness of the guilty, abusing
his powers, minor age or the incapacity of the person in respect of whom he performs any
actions, is the basis for the qualification of the deed committed in accordance with Part 2 of
this standard. Repeatedly. This qualifying sign means the presence previously in the
actions of a private notary or auditor of a similar crime, regardless of whether the person
was brought to criminal liability or not. Commercial bribery (Article 253 of the Criminal
Code). This provision was introduced for the first time in criminal legislation with a view to
providing criminal and legal means for protecting the managerial activities of commercial
and other organizations, as well as their authority and business reputation.

The objective side of the offense, provided for in part 1 of this article, includes: a) the
transfer of money, securities or other property; b) rendering of services of a property
nature; c) unlawfulness of the specified actions; d) use of official position guilty in the
interests of the person carrying out bribery. Transfer means the delivery of money,
securities or other property to the person in charge of managerial functions. Under the
provision of property services, it is necessary to understand the actions for granting
property benefits on a gratuitous basis (repair of a motor vehicle, pre-delivery of
construction materials, payment of a debt, etc.). The illegality of these actions means that
they are not enforced by the nature of the agreement, contract or transaction, or are
expressly prohibited by law, by provisions arising from the tasks and purposes of the
statutory activity. Under the use of official position, it means the exercise or excess of his
powers against the interests of the service and for the benefit of the person carrying out
bribery. The crime will be considered completed from the moment of fulfillment of the
specified actions, irrespective of achievement of the purpose, prosecuted by the guilty.

Part two of the said norm provides for responsibility for the same acts committed
repeatedly or by a group of persons by prior agreement or by an organized group.

The subjective side of the crime is characterized by the direct intent of the perpetrator. The
person is aware of the opposite of the actions being committed, foresees and desires the
occurrence of consequences in the form of satisfaction of his / her needs or other persons
and a violation of the interests of a commercial or other organization. The subject of crimes



provided for in Parts 1, 2 and 3 of this article is a physically responsible person who has
reached the age of 16. Article 253 has a note, where the legislator provided for the
possibility of a person’s release from criminal liability if there was extortion against him or
he voluntarily claimed about bribery to the body that has the right to initiate criminal
proceedings. Extortion in this case means staging a citizen by a person performing
administrative functions in such conditions that force him to carry out bribery in order to
satisfy his legitimate interests.

The objective side of the crime, provided by part 3, includes: a) receiving money, securities,
other property; b) use of services of a property nature; c) illegality of the said actions; d)
use of his official position in the interests of the person carrying out bribery.

Under receipt of money, securities and other property is understood as acceptance of them
guilty irrespective of the method of reception or method (directly, through third parties,
through mail, etc.). The use of services of a property nature means that the beneficiaries
are provided with property benefits or advantages, regardless of whether they have used
them in whole or in part. lllegality means the commission of these actions contrary to the
interests of the service and in violation of the established procedure for the exercise of
managerial functions. A crime is considered to be completed from the moment of
commencement of acts constituting the objective side of the crime in question, regardless of
the achievement of a result acceptable to the person carrying out bribery.

The subjective side of the act is characterized only by direct intent. The subject of the
crime is a person performing administrative functions in a commercial or other
organization.

Part 5 of this norm contains such qualifying signs as: a) committed by a group of persons
by prior collusion or by an organized group (co-participation of two or more persons
performing managerial functions); b) repeatedly; c) coupled with extortion.

Unfair attitude towards duties (Article 254 of the Criminal Code). The norm in question is
designed to ensure the protection of relations in the sphere of activity of a commercial or
other organization, preventing serious consequences or death of a person. The objective
side of the crime is characterized by the failure or improper fulfillment of the person’s
duties. Failure to perform or improper performance by a person of his duties means not
committing (in full or in part) actions prescribed to a person by his functional duties and
obligatory for execution in accordance with the powers conferred on him. The composition
of this crime by design is material.



